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Arising out of Order-In-Original No. 02/CGST/Ahmd-South/DC/PMT/2023-24
(z) | dated 13.04.2023 passed by the Deputy Commissioner, CGST, Division-V,
Ahmedabad South

Sftftereral T 1 IR Ul / M/s Rahulkumar Shrimaharam Shakay,
(&) | Name and Address of the 248, Vrundavan nagar, Nr. Mahakali Mill,
Appellant Singarwa, Ahmedabad - 382430

Tl AR 6 STIT-SMQer ¥ STETIT AT HAT § A1 98 59 Aree & wia gerfeerfa i aare v qem
SrferenTt T SR SToraT QAIETVT STaa TR L ohalT §, ST 3 W& ereer & foreg gy @shat 2

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR HXHI T GALIETOT STTaa:-

Revision application to Government of India:

(1) F ScTe e g, 1994 6 ey erad {I= SaTg T Aol 5 a1 § TaIh &1
Y- % TIH TLrgeh o St QaelerT e srefir af=a, e g, A demer, oo B,
=teft #frer, sfiam € weaw, dae 70T, 7% el 110001 T &F ST A1 Y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944

in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() IR e A g F AT H ST YT grivepr @ F Tl Sveme at s e # v ot
AUEHIR ¥ GAX WUSTI H A of ST Y AT #, AT et AvemiTe a7 woer & =g ag Foreft sreere

WIRE o g FoRelT Trg A weer & Ratfaa wrer o) A w1 & R § SuanT e Y 9T 1)
IEATEA [ 6 [Xae & HTHe o ST 9T & 91g% et Ty a7 weor § Faffaa 2




In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are *
exported to any country or territory outside India.

(M I e BT AT R BET AR & SR (9T A1 T @) [ata e wEw arer g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) fw ScuTes fit ST o F IATT F [T ST SYET FiST AT H 7% § AR TH aer ST 56
o7 U 9w % ot Srgeh, oTde % gIRT 9T ar 999 X A7 918 ¥ A< srfaf=aw (7 2) 1998
aTRT 109 T Ay fhg T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ey SIS o (3Tt AammEs, 2001 & MIw 9 & siasla [fde yor dear s-8 # &
yfeat &, I0a e % wiY smewr IfNq feats & @ 7@ F faoE-aney @ oafid sreer & q-ar
gt ¥ wr IRT e T ST ARy 9% 9T 9T 3 W qer ¥ F ofawd oy 35-3 §
et 6t & sraT % Fea & 97y TAR-6 AT @F ¥id Y T F1R Tl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  RTASH atrda & |1 SIEl §oT0 ThH T oTE S AT S ¥ gral ©99 200/~ B e by
STQ AR STgl HAUCHA Uah ATe F SITT &1 af 1000/~ it G Sprare it s |

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T Lo, Tl ITTE Lo TF 997 HC Ao =rnfasee F i erdier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) =0 ITUTeH & STTaaw, 1944 6t 4y 35-d1/35-3 o siavid:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ShRieEd 9ReoR § G SIgER F ST § orfie, srfieit F wrer § AT g, ey
eI {Ieeh Tof darehe ety =g (feee) it afzm eefir fifder, srgaereme # 2nd e,
TGHTSAT o, AT, RREANR, agHarare-380004

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
,380004 In case of appeals other than as mentloned above para.

: i‘l ! . The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-

! as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be

accompamed against (one which at least should be accompanied by a fee of

S Rs.1,000/-, Rs.5,000/~ and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(3) AT TH eeer § S T SIS T THTAT BIAT & QT e HeT Araer & forg B a1 §FrarT ST
&1 ¥ T ST F1fRY 59 92w F g gu oft & foret o # & g F fag gamRafa erdiei
FATATIETOT & U STV AT SHeat 1 TR bl Teh ATAGH (e SITaT § |

In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST ged SfafREw 1970 AT guifad fit srgEr -1 % siava [HgtiRa fhy s S5
AT AT gEraneer FATRAfy Fofae wrfeardt F ey #§ & e i T AR & 6.50 T &1 =ArIrery
ek f&ohe T gIAT AR T |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) & X Gelfera ATHelt @ A= Sy v et 7 e ot e smeRfta TR StTar g St |
9[eeh, HeElT eI {[oeh TF TRy STqTely ~AraTiaeer (Faffae) Faw, 1982 § AT &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  THT o, Frald TS Yoh T qareh srdfieliy =manteemor (Rreee) T ai erfiar & Arer
# FgeamiT (Demand) Td & (Penalty) & 10% & STHT AT AT &1 greriten, SAf&eaw qd SHT
10 g ¥9TC gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FFATT ITUTE (e AT YATHT o Siaira, ATTH gIT e &l AT (Duty Demanded) |
(1) €% (Section) 11D % aga HeThRa i,
(2) foraT srer S de hise &t i,
(3) T wise Mol & Faw 6 & dga <7 T

g Ud T * wdferd srdier’ o qger qF ST Y gernT A srdier arirer ae & forg 4 ord e e
AT 81 '
For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iiif amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =% e = iR srfier STTerenver 3 wwer SIgl Qe TIaT s 47 <vS fAqried &1 ar € e 1y
A F 10% AT UK i STgT haret g€ faariad gl ad av€ & 10% ST 9 i ST Fhal gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded wher ~or duty and penalty are in dispute,
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rahulkumar
Shrimaharam Shakay, 248, Vrundavan Nagar, Nr. Mahakali Mill,
Singarwa, Ahmedabad — 382 430 (hereinafter referred to as the
“appellant’) against Order-in-Original No. 02/CGST/Ahmd-
South/DC/PMT/2023-24 dated 11.04.2023 (hereinafter referred to
as “the impugned order’) passed by the Deputy Commissioner,
Central GST, Division V, Ahmedabad South (hereinafter referred to
as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant are
holding PAN No. CKIPS4279R. On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the Financial
Year 2015-16, it was noticed that the appellant had earned an
income of Rs. 10,77,411/- during the F.Y. 2015-16, which was "
reflected under the heads “Sales / Gross Receipts from Services
(Value from ITR)’filed with the Income Tax department. Accordingly,
it appeared that the appellant had earned the said substantial
income by way of providing taxable services but had neither
obtained Service Tax Registration nor paid the applicable service tax
thereon. The appellant were called upon to submit required
documents for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice
No. CGST/WS05/TPD/2015-16/Rahul/20-21 dated 19.04.2021

wherein:

a) Demand and recover an amount of Rs. 1,56,225/- under
proviso to Sub Section (1) of Section 73 of the Act along with
interest under section 75 of the Finance Act 1994 (hereinafter

referred to as ‘the Act).

"r"’

b) Impose penalty under the provisions oﬁ ,'_S ctléq e @ "}}7 (1) and

"'.ad
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78 of the_ Act.

2.2 The Show Cause Notice was adjudicated vide the impugned

order by the adjudicating authority wherein:

a)

3.

The demand of service tax amounting to Rs. 11,225/- was
confirmed under section 73(1) of the Act by invoking extended
period along with interest under section 75 of the Act. Demand
of Rs. 1,45,000/- was dropped.

Penalty amounting to Rs. 10,000/~ was imposed under section

77(1) of the Act as they failed to obtain service tax registration.

Penalty amounting to Rs. 11,225/- was imposed under 78 of
the Act.

Penalty of Rs. 40,000/- was imposed on the appellant under
rule 7C of Service Tax Rule, 1994 read with Section 70 of the
Act for not filing service tax returns timely for the relevant

period.

Being aggrieved with the impugned order passed by the

adjudicating authority, the appellant have preferred the present

appeal, inter alia, on the following grounds:-

> The appellant had responded to Show Cause Notice stating

that their services are not subject to service tax as they are
engaged in stitching job work, which is exempted by
Notification 25/2012-ST and Section 66D Negative List.

Although the assessing officer considered the activity made by
the appellant as stitching work, they did not deem it to be
exempted under the Notification 252012-ST dated 20.06.2012.

However, the appellant argued that stit ,chiﬁ,g?

o 3’\

e&zv,o:rk falls under

the Negative List exemption fo;‘ @?Vlﬁ:e& involving

g {lax w:;i
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manufacturing or production of goods. The assessing officer
ignored these arguments and concluded a tax demand against

the appellant, which the appellant contends is unjustified.

> The appellant argues that the order passed by the Ld. AO is
unjust and against the law, citing errors in invoking the

extended period under Section 73 of the Finance Act, 1994.

» They claim that the AO failed to consider the time-barred -
nature of the demand for FY 2015-16 and issued a non-

speaking and non-reasoned order.

> They contend that the AO incorrectly treated stitching job work.
as a taxable service without considering relevant exemptions.
Penalties imposed by the AO are also challenged. The
appellant seeks the reversal of the order, service tax demand,

interest, and penalties.

4.  Personal hearing in the case was held on 15.03.2024. Shri
Parth Sarthi Patel, Chartered Accountant, appeared for PH on behalf
of the appellant. He stated that the client is doing jobwork (Casting
of SS). Further he requested for one day time to submit ITR for the

period of previous year.

5. In their additional submission dated 19.03.2024 the appellant
have submitted detailed Income Tax Return for the F.Y. 2014-15
and 2015-16, Form 216AS, ITR acknowledgement for F.Y. 2014-15
and 2015-16.

6. I have carefully gone through the facts of the case, grounds of
appeal, submissions made in the Appeal Memorandum and

documents available on record. The issue mﬁed in the
‘78‘ o
present appeal is whether the 1mpugned oorder p\a,ssed by the

»&)l
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the appellant along with interest and penalty, in the facts and
circumstance of the case, is legal and proper or otherwise. The

demand pértains to the period F.Y. 2015-16.

7.  Accordingly, I find that the following issues are required to be
decided by me (1) whether the Service Tax has been correctly
demanded vide the impugned order, (2) whether the contention of
the appellant that the services provided by them are exempted in
the light of Section 66(D)(f) of the Finance Act, 1994 and Notification
No. 25/2012-ST dated 20.06.2012 is sustainable or not.

8. While going through the order in original and the oral and
written submission made by the appellant, I find a few

discrepancies.

First discrepancy is regarding nature of work done by the
appellant. In the ITR the nature of business is shown as service
sector. There is no hint regarding the exact nature of the business.
In the OIO and the written submission, it is shown as textile
jobwork (stitching of clothes). In the PH, the authorized
representative stated that the client is doing‘ job work on stainless
steel (casting of SS). No other documents such as sample invoices
are seen from which exact nature of business can be determined

Hence this aspect needs to verified.

Second discrepancy is regarding service turnover in previous year
i.e. F.Y. 2014-15. The adjudicating authority has recorded the
finding that service provider has shown income of Rs. 4,87,379/- in
FY. 2014-15 which is less than 10 lakhs, hence the appellant was
found eligible for exemption under Notification No. 33/2012.
However, while going through the ITR for F.Y. 2014-15 (A.Y.2015-

16), the sale of service gross receipt is

which is above ten lakhs.

IS
of e COM”/ .

CTICT, g
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It appears that the adjudicating authority has confused the income
with the service turnover. Income is different and service turnover is

different. Hence this aspect also needs verification.

9. In view of the above discussion and findings, the impugned
order needs to be set aside and the matter needs to be remanded

back for fresh adjudication.

10. Therefore, the impugned order is set aside and the appeal is

allowed by way of remand.

11, erdier shafl GTRT &S i 1%, Srdier &7 HYeRT SURIh aish o T ST § |
The appeal filed by the Appellant stands disposed of in above

terms.

S (i)

Attes %}\l&"
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To

M/s. Rahulkumar Shrimaharam Shakay,
248, Vrundavan Nagar,

Nr. Mahakali Mill, Singarwa,
Ahmedabad - 382 430
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Copy to :
1. The Principal Chief Commissioner, Central GST, Ahmedabad

Zone

The Principal Commissioner, CGST, Ahmedabad South

The Assistant Commissioner, Central GST, Division-V,
Ahmedabad South.

The Supdt. (Appeals), CGST, Ahmedabad South (for uploading
the OIA)

Guard File

PA file







